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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): GP MODISE (“complainant”) v DE BEERS PENSION 

FUND (“respondent”) 

   

[1] INTRODUCTION 

 

 1.1 The complaint concerns the non-payment of a spouse‟s pension. 

 

 1.2 The complaint was received by this Tribunal on 13 December 2011. A 

letter acknowledging receipt of the complaint was sent to the 

complainant on 27 January 2012. On the same date, a letter was 

dispatched to the respondent giving it until 27 February 2012 to file a 

response.  

 

  A response dated 17 February 2012 was received from the respondent 

on the same date. No further submissions were received from the 

parties. 
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1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant is the surviving spouse of the late Mr TT Modise (“the 

deceased”), who passed away on 21 January 2011. Prior to his death, 

the deceased was a member of the respondent until he retired from 

service on 7 March 1985. He was paid a monthly pension by the 

respondent until he passed away.  

 

 2.2 Following the deceased‟s death, the complainant claimed a spouse‟s 

pension from the respondent. The respondent refused to pay a 

spouse‟s pension to the complainant, on the basis that she does not 

qualify for it in terms of the rules. This forms the basis of the complaint. 

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied with the respondent‟s refusal to pay her 

the spouse‟s pension following the death of the deceased. She 

submits that the deceased nominated her as a beneficiary in 2005, 

long before they got married.  

 

 3.2 The complainant also submits that on approaching the respondent 

about the spouse‟s pension, she was told to complete an affidavit 

confirming that she is Ms Sehemo appearing on a beneficiary 

nomination form completed by the deceased. She avers that 

thereafter, she was informed that there was no money for her and she 

alleges that her file was destroyed without her being notified. 

 

 3.3 She requests this Tribunal to order the first respondent to pay her the 

spouse‟s pension. 
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[4] RESPONSE 

 

4.1 The respondent raises a point in limine by which it states that the 

complaint must be dismissed. It avers that because the complaint was 

not first lodged with it before it was lodged with this Tribunal as stated 

in section 30A(1) of the Act, it should be dismissed. 

 

4.2 The respondent submits that the deceased retired from it on                 

7 March 1985, got married to the complainant on 28 May 2010 and 

passed away on 21 January 2011 whilst receiving a pension from it. 

The respondent avers that at the time of the deceased‟s retirement no 

dependants (wife and or children) were recorded with it. It further avers 

that however, a beneficiary nomination form dated 23 February 2005 

had earlier been completed by the deceased, in terms of which the 

deceased had nominated the complainant as a nominee. 

 

4.3 Further, the respondent submits that payment of widows‟ pension is 

governed by its rules. 

 

4.4 It is the respondent‟s submission that in keeping with the beneficiary 

nomination form, it paid the complainant the deceased‟s post 

retirement death benefits due in terms of the rules, being R7 879.32 on 

23 May 2011, which was payable in terms of rule A5.2.2. 

 

4.5 The respondent further submits that the complainant was not eligible 

to receive a spouse‟s pension from it for the following reasons: 

 

(i) The complainant did not qualify as a spouse as defined for purposes of the 

Act as specified in terms of the rules. 

 

(ii) The rules include only widows married to the deceased pensioner or so 

deemed at the time of retirement, whereas the deceased member in this 

instance had only married the complainant many years after his retirement. 
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[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

 5.1 The issue that needs to be determined is whether or not the 

complainant is entitled to payment of a spouse‟s pension in terms of 

the respondent‟s rules. Before the merits of the complaint can be 

determined, this Tribunal needs to address the point in limine raised by 

the respondent. 

 

Point in Limine 

 

5.2 The respondent submits that this Tribunal should not deal with the 

merits of the complaint because the complainant has failed to first 

lodge a complaint with it before lodging it with this Tribunal, as stated in 

section 30A(1) of the Act which states as follows: 

 

“(1) Notwithstanding the rules of any fund, a complainant may lodge a written 

complaint with a fund for consideration by the board of the fund.” 

 

5.3 The use of „may‟ in this section clearly indicates that the Act did not 

intend to make it a mandatory prerequisite for aggrieved members of 

funds to first lodge their complaints with funds before resorting to the 

services of this Tribunal, rather, the wording of the Act suggests that it 

is preferable for aggrieved members of funds to first try and resolve a 

dispute with a fund before lodging the complaint with this Tribunal. 

Although this Tribunal also encourages aggrieved members of funds to 

first lodge their complaints with their funds, nothing prevents an 

aggrieved member of a fund from lodging a complaint with this Tribunal 

without having first lodged it with his or her fund (see Insurance and 

Banking Staff Association v Old Mutual Staff Retirement Fund [2005] 3 

BPLR 272 at page 275). Therefore, this leg of the complaint cannot be 

sustained and is dismissed. 



 

 

5 

 

Merits 

 

5.4 The respondent‟s rules are binding on the fund and the members, 

shareholders and officers thereof, and on any person who claims under 

the rules or whose claim is derived from a person so claiming (see 

section 13 of the Act and Tek Corporation Provident Fund and Others v 

Lorentz 1999 (4) SA 884 (SCA)). Rule A6.1.1 provides as follows: 

 

“A6.1.1 On the death of a MEMBER or PENSIONER, a pension shall be 

payable to the WIDOW / WIDOWER of the deceased of 66 per cent 

of the Member‟s pension inclusive of PROJECTED SERVICE or, of 

the PENSIONER‟S pension at the date of death.” 

 

5.5 A widow is defined in the respondent‟s rules as follows: 

 

  “WIDOW / WIDOWER means: 

(a) … 

(b) A person married or deemed by the TRUSTEES to have been married to 

a PENSIONER at the date of his death and who was married or deemed 

by the TRUSTEES to have been married to the PENSIONER for a year 

or more prior to his retirement. 

…” 

 

5.6 In order for the complainant to qualify for a spouse‟s pension, she must 

have been married to the deceased at the time of the deceased‟s death 

and must have been married to the deceased for a year or more prior 

to his retirement. The complainant was married to the deceased on              

28 May 2010, 25 years after the deceased‟s retirement from the 

respondent, which is 7 March 1985. Therefore, although the 

complainant was married to the deceased at the time of the deceased‟s 

death, she had not been married for a year or more prior to his 

retirement. In effect, the complainant was not married to the deceased 

prior to the deceased‟s retirement. Therefore, she does not qualify for a 

spouse‟s pension. 
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5.7 The respondent submitted that although the complainant did not qualify 

for a spouse‟s pension, as a nominated beneficiary she was paid a 

benefit in the amount of R7 879.32, payable as a result of the death of 

the deceased in terms of rule A5.2.2 which states as follows: 

 

“On the death of a Pensioner, other than A PAID-UP or DEFERRED 

PENSIONER, or a PENSIONER referred to in Rule A5.2.1, an amount 

equivalent to 3 times the last monthly pension payment subject to a minimum 

of R2 700.00 shall be allocated and paid as an annuity in 3 monthly 

instalments to the WIDOW / WIDOWER and children in proportion to the 

pensions payable to the WIDOW / WIDOWER and children in accordance 

with rule A5.3. If no WIDOW / WIDOWER and children‟s pensions are 

payable in terms of rule A5.2.3 then the amount due in terms of this rule shall 

be payable in accordance with the relevant rules in Section B: Provided that 

any benefit so payable shall be paid as an annuity split into three monthly 

instalments. 

 

  Provided further that a beneficiary may:- 

 

(i) Subject to the approval of the TRUSTEES; and 

(ii) Subject to so electing within six months after the death of the 

Pensioner, fully commute the said annuity for a lump sum.  

 

5.8 Therefore, there are no other benefits due and payable to the 

complainant. 

 

[6] ORDER 

 

1.      In the result, the complaint cannot succeed and is dismissed. 

 

DATED AT PRETORIA ON THIS 28TH DAY  OF MAY 2013 

 

 

 

____________________________________ 
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MA LUKHAIMANE 

DEPUTY PENSION FUNDS ADJUDICATOR 

 

 


